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BY HAND

Ms. Margaret Woods, Chief

Pole Attachment Branch

Federal Communications Commission
1919 M Street N. W,

Washington, D. C. 20554

RE: Federal Regqulations of Pole

Attachments In The State
of Florida

Dear Ms, Woods:

we )00,
LAW OFFICES OF mCKETFfLE COPYOF"G
HOGAN & HARTSON .- _ ...,

INAL

TELEPHONE (202) 331- 4300
CABLE ADDRESS "HOGANDER WASHINGTON

TELEX: BS-2787, INTL. 54353
3

5; WRITER'S DIRECT pialL HUMBER

(202) 331-4796

September 15, 1980

For your information, enclosed is a copy of the Florida
Public Service Commission's Order rescinding its prior Order
in which it had asserted jurisdiction over pole attachments.

Gardner F. Gillespie

GFG:dj

cc: Barry P. Simon, Esqg.
Edward M. Waller, Jr., Esqg.
Jay E. Ricks, Esqg.




__‘-"’!"“4»1-&5 9 'ﬁ.i'._‘.‘ —:.,,-'

RECEWED

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
o S _SEP 15 1080
In re: ffirming jurisdiction ) Docket No. 780326-FU
over pole attachment. ) Order No. 9515 PO
) Issued: 9-3-80 LE AT’ACHMENT
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The following Commissioners participated in thé dlSpOSlthn:Of-
this matter: . R
ROBERT T. MANN, CHAIRMAN T
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Foderal Communications Commission
Offlce of the Secretary

ORDER
BY THE COMMISSION:

By Order No. B594 entered December 11, 1978, we asserted juris-
diction over "pole attachments" and that order eventually was appealed
to the Supreme Court. In its opinion_issued May 29, 1980, the Court
guashed the order of the Commission /Teleprompter Corp. et al. v.
Rawkins, So.2d (Fla. 19801/ In consicderation of this opinion,
1t 15 appropriate to rescind our prior orders insocfar as they purpert
to assert jurisdiction over pole attachments. It is therefore

ORDERED by the Florida Public Service Commission that Order No.
8594 be and the same is hereby rescinded consistent with the decision
in Teleprompter Corp. Vv. Hawkins, Supra ané Docket No. 780326-PU is
hereby closed.

By Order o¢f the Florida Public Service Commission, this 3rd day

of September 1980. [\ ,

——
STEVE TRIBELE
COMMISSION CLERK

( SEAL)

NHEH
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Commissioners:

ROBERT T. MANN, CHAIRMAN
JOSEPH P. CRESSE

GERALD L. (JERRY) GUNTER
JOHN R, MARKS, I}

WILLIAM T. MAYO

Otfice of the General Counsgel
Arthur C. Canaday, General Counset
(504) 488-7464

Public Serbice Commission
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Ms. Margaret Wood, Chief e os T TRENT
Pole Attachments Branch

Federal Communications Commission

Washington, D. C. 20554

Dear Ms. Wood:

The Florida Supreme Court decision in Case No. 56,291,
Teleprompter v Hawkins, held that the Florida Public Service
Commission lacked jurisdiction over cable television attachments to
poles of power and telephone utilities. The 1980 Legislature did
nothing to effect a change of that situation. It is our under-
standing that, consequently, the FCC has such jurisdiction.

Sincerely, ~
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Virginia Daire Reber
Associate General Counsel

VDR/wt

cc: Chairman Mann
George Hanna
Thomas Gilchrist
Wayne Smith, Esq.

FLETCHER BUILDING . 101 EAST GAINES STREET . TALLAHASSEE 32301 -—P/Ss
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Federal Communications Commission
Office of the Secretary

Margaret Wood, Esquire

Chief, Pole Attachments Branch
Federal Communications Commission
1919 M Street N. W.

Washington, D. C. 20554

Dear Ms. Wood:

Last Thursday, May 29, 1980, the Florida Supreme Court
ruled that the Public Service Commission in that State does
not have jurisdiction to regulate pole attachment rates. For
your information, a copy of the Court's opini is attached.

Gardner F. Gillespie

GFG:dj
Enclosure



Swpreme Counrt of Florida
No. 56,291 F’LED/ACCEPTED
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Federal Communica
ations g
Office of the Secremm,ssm

TELLPLOMPTER CORPORATION, ET AL.,

P.H.ti.omt.
“-
- PAULA F. BAWKINS, ET AL.,
_Respondents.
{May 29, 1380}
BOYD, J.

This cause is bafora us to review an order by the Public
Sarvies Commission certifying that it has auzhorvity to regulate
- "pola sttachment” agreemants. W¥We have jurisdiction. Are. V,

§ 3(b)[3), Fla. Consc. '

Pole attachment agreanents ars lease sgreements bestwvean
utilities and cable tslevision companies which auvthorizs the
latter to uao the excesa space on utllity poles for the purposs
of providing thair customors cable television service. Because
ti:~» atilitias have superior bargaining ;6:1tion by virtus Qt
their owvnarship and control over utility poles along with the
sccerpanying sasemants, Congress granted trhe Federal Cormmunica~ —_
tionn Ccomission (FCC) the authority tao regulate theewo agraa-
F-ats axcopt whers such matters &4I¢ regulated Dy tha stats.

zh nuqh grato ne=ded to cortify that:

{..) it rcfulatos such rates, terma, and conditions)
and .

{B) in g9 regulnting such rstes, terms, and conditioms,
thn State hss tha suthority to considar and does
conpidar ths intoreots of tha subncribara of c¢rble
trlavinion sorviges., a8 wall ag the fnterosts of
tha ccagurars of the utility sarzvicas.

“tlonm Ron p-apd-ants of 1278, Puh. L. No. 93=234,
~C. 8§ 2258c)(21)). .
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_ _1a response to this impending federal regulation, tha
comuission sant notice of certification to the PCC. Subsa-

queatly, the commigsion gave potign and sallsed for briefs from
interested parties, followiag which it entered an oxdar declaring

that it has the authb:ity to regulate pole attachment agrasments.
Ths petitiocners claim that ths commisaion doﬁ ot have authority
to regulate :hn nqx;omntl or e&nndo: the intarsers of cable
telavision subscribers. Ke agres.

Several ysars ago tha commission held that it could not
require utilicies to anter into pole attachmant agreesants.
Southern Ball Tel. & Tel. Co., 65 FPUR 34 117 (Fla. Pub. Ser.
Coma'n. 1948). In bhq &5 it ressoned: - .- -

In 1913, vken the Florida legislsture enactsd
a campresbensive plan for the regulation of tele~
phone and telegraph coapanies in this state, and
conferzed upon the cormuission authority to ad-
minister the act and to prescribe rules and
regulations appropriate to the exercise of the

8 ¢conferred therein, the sciencs of tale-

vision transmission and the business of ope~
rating corrmunity antenna television systaza
vers hot in existence. 7The 1%1) Florida leg-
islature, tharefora, could not have snvisioned
=~-guch less have intended to regulate and con-~
trol——the tslevision transmission facilities
and services wvith wvhich wa are concerned. Thls
is exactly the same kind of situation described
by tha suprets couxt of Flerida in practically
identical langquage in its opinien in the case
of Radio Teleph. Communications v. Southeastern
Teleph. Co. {(Fla. Sup. Ct. 1964) 57 PUR 34 136,
170 S0.24 $77, vban it held that this commission
4i4 not have jurisdiction ovar radio communica-
tion servica, anotwithstanding ths iaterconnection
of such radio sarvice with a reaqulated utility's
telepbone landline. As the court pointed out in
that cass, the legislature of Florida bas never )
confervred upon this cormission say genaral aythor-
ity to regulate "public utilities.* Traditionally,
each time a public service of this state is mada
subjact to the regulatory power of the cormissien, )
the legislaturs has enacted a comprehensive plan
of regquiation and concrol and then conferred upon
tha caxissicn the authority to administser such
plan. This has vever been done in 3o far as
television transmisgsion and corunity mnteana
‘television systcus are concarned. Commnity
aotenna tslavision systcmg have pever bzan de-
finsd as "public utilities® by the legislature,
nor is thare anything in this record which would
justify the conclusion that such systens are
vestsd with a public isterest; in actual face,
they may be of such charecter as o justify
public regulation and centrol. That, howvaver,
is a matter for detsrmination by tha stats
legislature., We xmust conclude on the basis
of the record befors ua, and the prasant status
of the lawe of this state, that the Florida
fublic Service Comission has no jurisdiction
or authority ovwr tha operations of corrmunity
antenna telavision systens and tho ratas thay
chargn, or the service they provide to chair
custonars. :
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E- at u9‘3°- & &g. Mn Clull la CO. V. so“eh‘a't‘m
Tel. Co., 200 So.2d 857 (Fla. lst DCA 1967},
gince that dscision there has Leseh no :llﬂm:kemn in

the cammission’s stetutory grant of jurisdiction. Therefore

the reasoning in chat decision is still relevant. HNo reason
wvas given for assarting jurisdiction other than ta preenpt ths
FCC from regulating pole sttachment agysemants. Although we
share the concern about federsal intervention in an area the
stats may ba batter equipped to handle, such concern is not
enough to extend the Fublic Service Commission's jurisdiction.
only t.bc legislature can do that.

lo tharefore quash the com.lulon 8 ordec.

It is so ordered.

EYIGLAMD, Cant mm. SUNDBERG, ALDERMAN and NcDONALD , JJ., Concur
ADKING, J., Dissents :

NOT FINAL UNTIL TIME EXPIRES TO PILE RENEARING MOTION AND, IF
PILLED, DETERMINED.




Certiorarf to the Florida Public Service Commissicn

The Law Officesa of Hogan and Hartson, Washington, 0.C., and

William A. Gillen, Edward M. Waller, Jr. and David C. Shobe of Fovler,
¥hite, Gillen, Doggs, Villareal and Banker, Tampa, Florida, for Tela-
prempter Cerporation; and Gearge Maxwall IIT of Rossatter and Maxwall,
Melbkourne, Plorida, for American Television and Communicaticons
Corporation,

Patitiocnera

Prantice P. Pruitt, Barratt G. Johnson and Norman H. Yorton, Jr.,
Tallahasses, Florida, for Plorida Public Service Comnission,

Respondenta

€. roger Vinzon of Baggs and i.anc. !macbll. Florida, for
Gulf Power Co=pany,

I.nto:jnno:

V. Bob=rt Pokes of Mthoney Hadlow and Adems, Tallahasace, for
Tlorida Cable Talavision Association; and Lao L. Willis and Jamas D.
Ceanley of Ausley, MciMullen, McGahea, Carothers and Proctor,
Tallahassoe, Plorida, f£or Tazpa Electric Company,

Zalel Curiza
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MEMORANDUM
OF CALL

TO:

(] you WERE cALLEf sy— [J vou WERE VISITED BY-—

fot

OF {Qrgenization) L‘

b/

I vt
[J PLEASE caLL —» RHINE NO. ]0 “f"k}‘ ée O rrs

[ wiLL caLL AGAIN IS WAITING TO SEE YOU

(] RETURNED YOUR CALL [C] WiSHES AN APPOINTMENT
MESSAGE

RECEIVED BY DATE TIME
63109 STANDARD FORN 63 (Rev. 8-76)

Prescribed
& U.S5. G.P.O. 1879-281-184/13 FPMR (41 g’ﬂn 101-11.6



Part 1 of Chapter I of Title 47 of the Code of Federal Regulations was
amended to read as follows:

A. Part | - Practice and Procedure,

l. Section 1.1414 is amended by revising paragraphs (a)(l) and (a)(2) and
adding new paragraphs (a)(3) and (e) to read as follows:

§1.1414 State certification.

(a) If the Commission does not receive certification from a state that:
(1) It regulates rates, terms and conditions for pole attachments;

(2) In so regulating such rates, terms and conditions, the state has the
authority to conslider and does consider the interests of the subscribers
of cable televislon services as well as the interests of the consumers of
the utility services; and,

(3) 1t has {ssued and made effective rules and regulations lmplementing
the state's regulatory authority over pole attachments (including a
specific methodology for such regulation which has been made publicly
available in the state), it will be rebuttably presumed that the state 1is
not regulating pole attachments.

* * * x L

(e) Notwithstanding any such certification, jurisdiction will revert to
this Commission with respect te any individual matter, unless the state
takes final action on a complaint regarding such matter:

(1) within 180 days after the complaint is filed with the state, or

(2) _within the applicable periods prescribed for such final action in
such ruleg and regulations of the state, if the preseribed period does not
extend beyond 360 days after the filing of such complaint.



State of Florida

Commissioners:

ROBERT T. MANN, CHAIAMAN
JOSEPH P. CRESSE

GERALD L. (JERRY) GUNTER
JOHN R. MARKS, 1l

WILLIAM T. MAYO

Office of the General Counsel
Arthur C. Canaday, General GCounsel
(904) 488-7464
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Public Service Commigsion  FLEV/ACCEPTEp

APR 2 6 201p
gust 4, 1980 Federat Chmmunicat o
Pf ! ice of mcea Sc:::srect::p;mlssm
RECEIVED
Ms. Margaret Wood, Chief At 1380
Pole Attachments Branch
Federal Communications Commission £ ATTACHMENT
Dear Ms. Wood: _E ;

The Florida Supreme Court decision in Case No. 56,291,

- Teleprompter v Hawkins, held that the Florida Public Service
Commission lacked jurisdiction over cable television attachments to
poles of power and telephone utilities. The 19B0 Legislature 4did
nothing to effect a change of that situation. It is ocur under-
standing that, consequently, the FCC has such jurisdiction.

Sincerely,
Virginia Daire Reber

Associate General Counsel

VDR/wt

cc: Chairman Mann
George Hanna
Thomas Gilchrist
yne Smith, Esq.

FLETCHER BUILDING . 101 EAST GAINES STREET . TALLAHASSEE 32301



Commissioners:

PAULA HAWKINS, CHAIRMAN

WILLIAM T. MAYO
ROBERT T. MANN

Legal Department

(904) 488-7921
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December 12, 1978 D;VND Sen
Federat Communications Commission IS'O’\ V"CES
Office of the Secretary

Mr. Arthur David

Acting Chief

Pole Attachments Branch

Federal Communications Commission
Washington, D. C. 20554

bDear Mr., David:

As specified in the enclesed order, the Florida
Public Service Commission recently decided that it does
have jurisdiction over pole attachments contracts with-
in the meaning of Public Law 95-234 and has affirmed
jurisdiction over the rates, terms and conditions of
these contracts. Pursuant to a conversation with Mr.
Randy Young of your office, the purpose of this
letter is to officially notify you of the assumption
of jurisdiction by this Commission.

Sincerely,

| — N
;@Wﬁ%*’ S~

Barrett u. Jounson
Attorney

BGJ/pr >~

Enclosure

FLETCHER BUILDING . 101 EAST GAINES STREET . TALLAHASSEE 32304

PRENTICE P. PRUITT, DIRECTOR




